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Title  33 — Navigation  and  Navigable 
Waters 

CHAPTER  I— COAST  GUARD, 
DEPARTMENT  OF  TRANSPORTATION 

[CXJD  77-091) 

CAPTAIN  OF  THE  PORT  AUTHORITY 
UPDATE 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Pinal  rule. 

SUMMARY :  This  amendment  more 
clearly  defines  the  Jurisdiction  of  each 
Coast  Guard  Captain  of  the  Port  (COTP) 
and  Officer  in  Charge,  Marine  Inspec¬ 
tion  (OCMI)  and  delegates  more  author¬ 
ity  to  each  COTP.  The  previous  regula¬ 
tions  did  not  clearly  define  each  COTP's 
and  OCMI’s  offshore  jurisdiction  and  did 
not  delegate  adequate  authority  under 
the  Ports  and  Water^’ays  Safety  Act  of 
1972  to  each  COTP.  These  final  regula¬ 
tions  clearly  define  the  COTP’s  and 
OCMI's  offshore  jurisdiction  and  dele¬ 
gate  additional  powers  to  each  COTP  un¬ 
der  the  Ports  and  Waterways  Safety  Act^ 
of  1972. 

EFFECTIVE  DATE:  This  amendment  is 
effective  on  October  25, 1977. 

FURTHER  INFORMATION  CONTACT: 
Captain  George  K.  Greiner,  Marine 
Safety  Council  (G-CMC/81),  Room 
8117,  Department  of  Transportation, 
NASSIP  Building,  400  Seventh  Street 
SW.,  Washington,  D.C,  20590,  (202- 
426-1477) . 

SUPPLEMENTARY  INPORMATTON: 
No  notice  of  proposed  rule  fnaking  is 
being  published  because  these  changes 
are  rules  of  agency  organization,  pro¬ 
cedure  and  practice,  5  U.S.C.  553(b)(3) 
(A). 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rule  are:  Lieutenant  Com¬ 
mander  Edward  H.  Bonekemper  HI. 
USCG,  Project  Manager,  Office  of  Ma¬ 
rine  Environment  and  Systems,  and  Mr. 
Michael  N.  Mervin,  Project  Attorney, 
Office  of  the  Chief  Counsel. 

Discusion  or  the  New  Regxtlations 

Because  of  redefinitions  of  Captain  of 
the  Port  Areas  and  Marine  Inspection 
Zones  during  the  past  few  years,  ques¬ 
tions  have  arisen  concerning  the  off¬ 
shore  law  enforcement  authority  of 
Captains  of  the  Port  (COTP)  and  Of¬ 
ficers  in  Charge,  Marine  Inspection 
(CX^MI).  These  new  regulations  (§  3.01- 
1(g))  define  the  COTP’s  and  OCMI’s 
offshore  jurisdiction  by  providing  that 
their  areas  and  zones  include  adjacent 
territorial  seas  and  Contiguous  Zone  for 
the  purpose  of  enforcing  or  acting  pur¬ 
suant  to  a  statute  effective  in  those  areas. 

The  balance  of  these  regulations  is 
concerned  with  the  authority  of  the 
CJOTP  (and  of  the  District  Commander 
in  COTP-related  matters).  Section  1.01- 
30  has  been  rewritten  and  expanded  to 
more  accurately  describe  the  various 
types  of  authority  which  have  been  dele¬ 
gated  to  COTTs. 


RULES  AND  REGULATIONS 

All  the  other  regulations  Involve  dele¬ 
gations  of  authority  under  the  Ports  and 
Waterways  Safety  Act  of  1972  (33  U.S.C. 
1221-7,  46  u  s  e.  391a) .  The  word  “tem¬ 
porarily”  has  been  deleted  from  1 160.- 
35 (b)  so  that  the  full  statutory  power  to 
control  vessel  traffic  under  33  U.S.C. 
1221(3)  Is  delegated  to  the  COTP  and 
the  District  Commander.  Deletion  of  the 
word  “temporarily”  clearly  indicates 
that  the  COTP  has  authority  to  issue 
orders  and  directions,  such  as  hazardous 
materials  operators  orders,  concerning 
repetitious  hazardous  circumstances 
which  occur  in  his  area.  ’There  is  minimal 
opportunity  for  abuse  of  authority  be¬ 
cause  33  U.S.C.  1221(3)  itself  imposes 
restraints  on  when  and  how  the  CO’TP 
may  control  vessel  traffic. 

These  regulations  also  delegate  to 
COTPs  and  District  Commanders  cer¬ 
tain  powers  contained  in  33  U.S.C.  1221 
(6)  and  (9).  The  former  contains  au¬ 
thority  to  manage  dangerous  articles  and 
substances  throughout  the  marine  en¬ 
vironment;  this  authority  strengthens 
the  (XlTP’s  ability  to  manage  ammonia, 
vinyl  chloride.  LNG  and  other  hazardous 
materials  aiKl  dangerous  articles  being 
moved  or  stored  in  his  area.  33  U.S.C. 
1221(7)  authority  to  prescribe  minimum 
safety  equipment  requirements  is  being 
retained  by  the  Commandant  and  not 
being  delegated  to  COTPs  and  District 
Commanders.  To  convert  the  waterfront 
facility  regulations  in  33  CFR  Part  126 
into  an  exercise  of  this  retained  33  U.S.C. 
1221(7)  authority,  the  citation  of  au¬ 
thority  for  33  CFR  Part  126  is  being 
changed.  ’This  change  makes  violations 
of  the  waterfront  facility  regulations 
punishable  by  the  civil  and  criminal  pen¬ 
alties  of  the  Ports  and  Waterways  Safety 
Act  of  1972  (33  U.S.C.  1226-7) . 

’The  final  delegation  of  authority  con¬ 
tained  in  these  regulations  is  the  dele¬ 
gation  to  OCTTPs  and  District  Command¬ 
ers  of  the  46  U.S.C.  391a  authority,  sub¬ 
ject  to  recognized  principles  of  interna¬ 
tional  law,  to  deny  entry  into  the  navi¬ 
gable  waters  of  the  United  States  to  any 
vessel  not  in  compliance  with  the  Tan)cer 
Act  (46  U.S.C.  391a) .  This  authority  was 
created  by  Congress  in  Section  201  of 
Title  n  of  the  Ports  and  Waterways 
Safety  Act  of  1972  through  passage  of  a 
revised  Section  4417a(13)  of  the  Revised 
Statutes  of  the  United  States.  Inclusion 
of  this  delegation  in  $  160.37  requires 
changes  in  $  160.1  and  the  citation  of 
authority  for  Part  160.  It  also  requires 
a  change  to  $  160.39  to  mandate  obedi¬ 
ence  of  denial  of  entry  orders. 

In  consideration  of  the  foregoing. 
Chapter  I  to  Title  33,  Ccxle  of  Federal 
Regulations  is  amended  as  follows: 

PART  1— GENERAL  PROVISIONS 

1.  By  revising  S  1.01-30(a)  to  read  as 
follows : 

§  1.01—30  Captains  of  the  Port. 

(a)  Captains  of  the  Port  and  their 
representatives  enforce  within  their  re¬ 
spective  areas  port  safety  and  security 
and  marine  environmental  protection 


regulations,  including,  without  limita¬ 
tion,  regulations  for  the  protection  and 
security  of  vessels,  harbors,  and  water¬ 
front  facilities;  anchorages;  security  of 
vessels;  waterfront  facilities;  security 
zones;  safety  zones;  regulated  navigation 
areas;  deepwater  ports;  water  pollution, 
and  ports  and  waterways  safety. 

•  •  •  •  • 


PART  3— COAST  GUARD  AREAS,  DIS¬ 
TRICTS,  MARINE  INSPECTION  ZONES, 
AND  CAPTAIN  OF  THE  PORT  AREAS 

2.  By  adding  a  new  $  3.01-1  (g)  to  read 
as  follows: 

§  3.01—1  General  description. 

•  •  •  •  • 

(g)  Each  Captain  of  the  Port  Area  and 
each  Marine  Inspection  Zone  described 
in  this  part  also  includes  the  United 
States  territorial  seas  adjacent  to  the 
described  Area  or  Zone  for  the  purpose 
of  enforcing  or  acting  pursuant  to  a 
statute  effective  in  the  United  States 
territorial  seats.  Each  Captain  of  the  Port 
Area  and  each  Marine  Inspection  Zone 
described  in  this  part  also  Includes  the 
Contiguous  Zone  adjacent  to  the  Area 
or  Zone  for  the  purpose  of  enforcing  or 
acting  pursuant  to  a  statute  effective 
in  the  Contiguous  Zone.  (See  2.05-5  and 
2.05-15.) 


PART  126— HANDLING  OF  EXPLOSIVES 
OR  OTHER  DANGEROUS  CARGOES 
WITHIN  OR  CONTIGUOUS  TO  WATER¬ 
FRONT  FACILITIES 

3.  By  revising  the  citation  of  authority 
for  Part  126  to  read  as  follows: 

Aitthoritt:  88  Stat.  427,  33  U.S.C.  1224:  49 
CFR  1.46,  unless  otherwise  noted. 


PART  160— PORTS  AND  WATERWAYS 
SAFETY— GENERAL 

4.  By  revising  the  citation  of  authority 
for  Part  160  to  read  as  follows: 

Authoritt:  86  Stat.  427,  431  (33  U.S.C. 
1224,  46  U.S.C.  391a);  49  CFR  1.46. 

5.  By  revising  $  160.1  to  read  as  fol¬ 
lows; 

§  160.1  Purpose. 

'This  Subchapter  P  contains  regula¬ 
tions  implementing  the  Ports  and 
Waterways  Safety  Act  of  1972. 

§  160.35  [Amended] 

8.  By  deleting  the  word  “temporarily” 
frcHn  S  160.35(b). 

7.  By  amending  S  160.35  (a)  and  (b) 
by  striking  the  word  “their”  in  each  sub¬ 
section  and  inserting  the  word  “his”  in 
place  thereof. 

8.  By  adding  new  S  160.35  (c)  and  (d) 
to  read  as  follows; 

§  160.35  Delegations. 

•  •  •  •  * 

(c)  Each  District  Commander,  Cap¬ 
tain  of  the  Port,  or  his  authorized  repre¬ 
sentative  may  direct  the  handling,  load¬ 
ing,  discharge,  storage,  stowage,  and 
movement,  including  the  emergency  re- 
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movsJ,  control  and  disposition,  of  ex¬ 
plosives  or  other  dangerous  articles  or 
substances  (including  the  substances  de¬ 
scribed  in  Section  4417a(2)  (A),  <B)  and 
(C)  of  the  Revised  Statutes  of  the  United 
States  (46  U.S.C.  3»la(2)  (A).  (B).  and 
(O)  (Ml  any  bridge  or  other  structure 
(Ml  or  in  the  navigable  waters  of  the 
United  States,  or  any  land  structure  im¬ 
mediately  adjacent  to  those  waters. 

(d)  Each  District  Commander.  Cap¬ 
tain  of  the  Port,  or  his  authorized  repre¬ 
sentative  may  conduct  examinations  to 
assure  compliance  with  the  minimum 
safety  equipment  requirements  for  struc¬ 
tures. 

9.  By  adding  a  new  S  160.37  to  read  as 
follows: 


RULES  AND  REGULATIONS 

§  160.37  Denial  of  entry. 

Each  District  Commander,  Captain  of 
the  Port,  or  his  authorized  representa¬ 
tive  may,  subject  to  recognized  principles 
of  international  law,  deny  entry  into  the 
navigable  waters  of  the  United  States  to 
any  vessel  not  in  compliance  with  the 
applicable  provisions  of  Section  4417a 
of  the  Revised  Statutes  of  the  United 
States  (46  U.S.C.  391a)  or  the  regula¬ 
tions  promulgated  thereunder. 

10.  By  revising  S  160.39  to  read  as  fol¬ 
lows: 

§  1<)0.39  Compliance  with  DirerlionM 
and  Order*. 

Each  person  who  has  notice  of  the 
terms  of  an  order  or  direction  issued 
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under  9  160.35  or  9  160.37  shall  comply 
with  that  order  or  direction. 

(86  SUt.  427.  431  (33  U.S.C.  1224,  46  UB.C. 
391a) ;  49  CFR  1.46.) 

NoTK. — The  Coast  Ouard  has  determined 
that  this  document  does  not  contain  a  major 
proposal  requiring  preparation  of  an  Eco¬ 
nomic  Impact  Statement  under  Executive 
Order  11821,  as  amended,  and  OMB  Circular 
A-107. 

Dated:  September  9. 1977. 

O.  W.  Siler, 
Admiral.  U.S.  Coast 
Guard,  Commandant. 
|FR  Doc.77-2773e  Piled  9-21-77;8:45  am] 


0 


FEDERAL  REGISTER,  VOL.  42,  NO.  184 — THURSDAY,  SEPTEMBER  22.  1977 


